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30 March 2011

UK Bribery Act
UK government guidance brings clarity to areas of
uncertainty in the Bribery Act
Today the UK government published its long awaited final guidance about commercial organisations
preventing bribery. The guidance is available on the Ministry of Justice website. There will now be a
three month period before the Bribery Act (the Act) comes into force in 1 July 2011.

Guidance has also been published today by the Director of the Serious Fraud Office and the Director of
Public Prosecutions, which is available on the SFO website.

This note summarises the key areas covered by the guidance. We will provide more detailed analysis in
a further briefing shortly.

THE FINAL GUIDANCE

The final guidance (required under section 9 of the Act) follows the government s publication of draft
guidance for consultation in September 2010. That draft guidance was subject to extensive consultation
and was widely criticised by business and other interested parties.

The final guidance now comprises commentary on the Act; six principles that should inform commercial
organisations wishing to prevent bribery being committed on their behalf (and commentary on each
principle); and case studies.

The UK government has listened to concerns raised by business and has now provided more clarity in
a number of key areas.

GIFTS AND HOSPITALITY

The government has expressly stated that it does not intend to criminalise bona fide hospitality and
promotional or other business expenditure. They will only constitute a bribe where there is an improper
intention on the part of the person offering or providing the gift or hospitality. The government
recognises that it is entirely appropriate for commercial organisations to seek to improve their corporate
image, to promote and demonstrate their products and services, and to build good relations with
customers and other business counterparties. Reasonable and proportionate hospitality intended for
these purposes will not be prohibited. The guidance of the Serious Fraud Office (SFO) and the Director
of Public Prosecutions states that where hospitality may be deemed lavish, this will be one factor, but
not necessarily a determining factor as to whether that hospitality falls the wrong side of the line.

THE CORPORATE OFFENCE

The Government makes it clear that the new corporate offence is intended to have broad scope ,
embracing a whole range of entities that might be capable of committing bribery on a commercial
organisation s behalf. It also emphasises that the bribe itself need not have any connection with the UK.

Organisations that do not have a demonstrable business presence in the UK  will not be caught by the
corporate offence. Having a UK subsidiary will not in itself mean that the parent company is carrying on
business in the UK, nor will the mere fact of a UK listing.

http://www.justice.gov.uk/guidance/bribery.htm
http://www.sfo.gov.uk/press-room/latest-press-releases/press-releases-2011/bribery-act-prosecution-guidance-published.aspx
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As noted above, contractors and suppliers may perform services on behalf of a commercial
organisation. However where there are several entities in the chain, it is likely that only the direct
counterparty will be said to be performing services on behalf of the organisation. Liability for JV
members will not be triggered simply because they benefit indirectly from a bribe through their
investment in or ownership of a JV. Liability will also not arise simply as a result of corporate ownership
or investment, or through the payment of dividends or provision of loans by a subsidiary to its parent.

This is helpful. But it is clear that in any particular case whether a company can be said to be liable for
the acts of a business partner will depend on the relevant circumstances. Something that the Act made
clear and that is reinforced by the guidance.

FACILITATION PAYMENTS

There is no change in the Government s attitude to facilitation payments. It reiterates the OECD s view
of the corrosive effect  of such payments and states that exemptions create artificial distinctions and
help perpetuate a culture of bribery. Whilst recognising the role of governments and others in seeking to
eradicate the demand for such payments in certain countries, the guidance reaffirms the position
consistently taken by the Government in the context of the Act  facilitation payments are bribes.

The prosecution of facilitation payments is dealt with in the guidance of the SFO and the Director of
Public Prosecutions which states that there is no exemption. Facilitation payments are likely to be
prosecuted where they are large, repeated and are seen as a normal way of doing business in a
particular market.

ADEQUATE PROCEDURES

The government has expressly confirmed that adequate procedures are intended to be proportionate to
risk. The risk model , which is a dynamic exercise, is central to the creation of the procedures that a
company needs to have in place to prevent bribery.

Adequate procedures are to be informed by six principles, which are not prescriptive  but flexible and
outcome focussed.  Although the six principles have not changed materially since the draft guidance
was published, the final guidance provides business with greater clarity as to how they are expected to
operate in practice.

The six principles are:

Proportionate procedures

Top-level commitment

Risk Assessment

Due diligence

Communication (including training)

Monitoring and review

The prosecutorial guidance states that the standard of proof that would need to be met in seeking to
prove the adequacy of the procedures is the balance of probabilities. It also notes that a single instance
of bribery does not necessarily mean that an organisation s procedures are inadequate, commenting
that actions of an employee or agent may be wilfully contrary to robust corporate compliance
guidelines.

NEXT STEPS FOR BUSINESS

With only three months until the Act comes into force, business needs to carefully review the final
guidance and consider the extent to which existing policies need to be reviewed.
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